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C H A P T E R  O N E

Higher Lawmaking

Th e  Pr o p h e t i c  Vo i c e

My  f e l l o w  A m e r i c a n s ,  we are in a bad way. We
 are drifting. Our leaders are compromising, compromised.
 They have lost sight of government’s basic purposes.

It is past time for us to take the future into our hands. Each of us
has gained so much from life in America. Can we remain idle while
this great nation drifts downward?

No: We must join together in a movement for national renewal,
even if this means self-sacriªce. We will not stop until the government
has heard our voice.

The People must retake control of their government. We must act
decisively to bring the law in line with the promise of American life.

∂

Since the ªrst Englishmen colonized America, this voice has never
been silent. We have never lived for long without hearing its diagnoses
of decline, its calls for renewal. For good and for ill, there can be no
thought of silence—no way to proclaim that our generation has
reached the promised land. Americans have become too diverse, too
free, to suppose that their struggle over national identity will end be-
fore the death of the Republic. If the future is like the past, the sub-
stance of our collective commitments will change, and for the better?

Yet the voice will remain—calling upon Americans to rethink and
revitalize their fundamental commitments, to recapture government
in the name of the People. It is this voice that will concern us here, as
well as the distinctive attitude Americans have cultivated in its exer-
cise. While we have long since learned to live with prophets in our
midst, we have not learned to love them.
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Talk is cheap. It is one thing for self-proclaimed saviors to call for
national renewal; quite another to convince millions of ordinary
Americans to work together to redeªne the national purpose. Many
are called, but few are chosen to speak with the authority of We the
People of the United States.

The normal American’s reaction to some politico’s claim of a popu-
lar “mandate” is incredulity, not commitment. Authority to speak for
the People cannot be lightly presumed. It must be earned through
years of work in the political wilderness—arguing, mobilizing, recruit-
ing a broadening commitment to a revitalized understanding of the
public good. Even relatively successful movements have met with
different fates. Sometimes Americans have responded to impassioned
calls for renewal by reafªrming the status quo; sometimes, by adopt-
ing important, but interstitial, constitutional amendments; sometimes,
by endorsing sweeping moral transformations in the meaning of the
Union.

The twists and turns of centuries have done more than reshape the
substance of political identity. They have redeªned the constitutional
processes through which Americans have engaged the prophetic
voice. The earliest calls for spiritual renewal expressed themselves in
the explicit accents of Protestant Christianity.1 But since the Revolu-
tion and Founding, national debate has been conducted primarily in
secular terms. The constitutional system has not allowed transforma-
tive movements to excommunicate nay-sayers in the name of a jealous
God. It has required would-be spokesmen for the People to confront
the skeptical doubts of their opponents; to give them a fair chance to
mobilize their own supporters. Only after the reformers carry their
initiative repeatedly in deliberative assemblies and popular elections
has our Constitution ªnally awarded them the solemn authority to
revise the foundations of our polity in the name of We the People.

I shall be asking two questions about this extraordinary process of
democratic deªnition, debate, and decision. How has it worked in the
past? How should it work in the future?

Fo u n d a t i o n s

These questions are especially signiªcant in America. This country’s
Constitution focuses with special intensity on the rare moments when
transformative movements earn broad and deep support for their
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initiatives. Once a reform movement survives its period of trial, the
Constitution tries to assure that its initiatives have an enduring place
in future political life. Elected politicians will not be readily allowed to
undermine the People’s solemn commitments through everyday legis-
lation. If they wish to revise preexisting principles, they must return to
the People and gain the deep, broad, and decisive popular support
that earlier movements won during their own periods of institutional
testing.

This focus upon successful moments of mobilized popular renewal
distinguishes the American Constitution from most others in the mod-
ern world. It motivates a distinctive system of government involving
the construction of two lawmaking tracks. The normal lawmaking
track is designed for countless decisions made in the absence of mobi-
lized and politically self-conscious majority sentiment. The higher
lawmaking system imposes specially rigorous tests upon political
movements that hope to earn the heightened sense of democratic
legitimacy awarded to spokesmen for We the People. When this two-
track system is operating well, it encourages Americans to distinguish
between ordinary decisions made by government and considered
judgments made by the People. I have this distinctive aspiration in
mind in describing America as a dualist democracy.

Foundations, the ªrst volume in this series, located the historical
origin of dualism in the Founding generation’s revolutionary experi-
ence. Washington, Madison, and the rest could have played the nor-
mal political game according to the rules laid down by Imperial Brit-
ain. They refused, but were not rewarded by the life of frustration,
exile, death that usually accompanies revolutionary rejection. After
years of arduous effort, they lived to see most of their countrymen
support their vision of a federal union—but only after a complex and
demanding process of constitutional ratiªcation. Little wonder, then,
that they thought they had achieved something special. Nor were they
content to allow their great achievements to be eroded by politicians
who had failed to gain the mobilized and deliberate assent of the
People that marked (in their eyes at least) their revolutionary triumph.
As children of the Enlightenment, they used the best political science
of their time to write a two-track Constitution—and thereby set the
terms for the future development of dualistic democracy.

Moving from history to philosophy, Foundations argued that dual-
ism still makes sense, perhaps even more sense than it did two centu-
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ries ago. A dualistic process responds to a characteristic complexity in
the modern American’s approach to politics. On the one hand, most
of us recognize a responsibility to do our part as citizens—talking
about the issues of the day at home and at work, paying our taxes,
coming out to vote. On the other hand, we usually spend most of our
time and effort in more private spheres of life. Normal politics is a
sideline, one that competes with national sports, the latest movies, and
the like.

But at other times, politics can take center stage with compelling
force. The events catalyzing a rise in political consciousness have been
as various as the country’s history—war, economic catastrophe, or
urgent appeals to the national conscience. For whatever reason, politi-
cal talk and action begin to take on an urgency and breadth lacking
most of the time. Normally passive citizens become more active—
arguing, mobilizing, and sacriªcing their other interests to a degree
that seems to them extraordinary.

This ebb and ºow has been noted by social scientists and histori-
ans.2 Foundations made it the basis of a normative argument. Dualis-
tic government is especially appropriate for a citizenry whose engage-
ment with politics varies substantially from decade to decade,
generation to generation. During periods of constitutional politics,
the higher lawmaking system encourages an engaged citizenry to fo-
cus on fundamental issues and determine whether any proposed solu-
tion deserves its considered support. During periods of normal poli-
tics, the system prevents the political elite from undermining the
hard-won achievements of the People “behind the citizenry’s back”—
requiring leaders to return to the People and mobilize their consid-
ered support before foundational principles may be revised in a
democratic way.

This conclusion returns us to the special concerns of the present
volume. We shall be exploring how American institutions have in fact
operated to organize popular debate and decision during our most
creative periods of constitutional politics. The aim is to learn what
history can teach about the ways Americans have translated the heady
rhetoric of constitutional politics into enduring judgments of higher
law. Only after canvasing our past two centuries of practice can we
turn toward the future: Is our existing system of higher lawmaking in
good repair? If not, how should it be reformed?
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Th e  Pr o f e s s i o n a l  Na r r a t i v e

Our task will require a critical reexamination of the tools we use to
interpret the past. Modern Americans know their Constitution has
changed fundamentally over two centuries. Only they have been
taught to conceptualize these changes in ways that trivialize them.

Lawyers are most to blame for this. Day after day, the courts try to
control our most powerful elected ofªcials by discerning the meaning
of decisions made in the name of the People a century or two ago. The
things they allow themselves to see in the past determine, sometimes
dramatically, what all of us can do in the here and now. It is their
professional narrative, as I shall call it, that blocks insight into the
distinctive character of our historical experience.

The problem does not involve the outright denial of change. No
serious judge, lawyer, or scholar has trouble recognizing that today’s
Constitution is very different from the eighteenth-century version.
Nor do they experience difªculty in identifying the crucial transfor-
mative periods. While particular doctrines are due to the work of
different generations, two periods stand out. The ªrst is the Republi-
can reconstruction of the Union after the Civil War. The second is the
Democrats’ legitimation of activist national government during and
after the Great Depression.

As with the original Founding, neither of these sweeping changes
came about overnight. Each was preceded by a generation and more
of political agitation that prepared the way for a decade of decisive
change. In 1860, constitutionalists argued endlessly about secession
of the states and slavery in the territories; by 1870, such questions
were no longer open to fair dispute. The agonies of the Civil War had
been translated into new constitutional meanings that shaped legal
discourse for generations.

The same pattern—lengthy critique capped by a transforma-
tional decade—marks the constitutional legitimation of the activist
welfare state. As late as 1935, the national government’s power
to regulate the economy was constrained by a complex set of constitu-
tional limitations—whose precise character served as the center-
piece of ceaseless doctrinal debate. By 1941, this intricate web had
disintegrated and the Constitution allowed ongoing governmental in-
tervention in economic and social life. The agonies of the Great De-
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pression had provoked a fundamental reworking of constitutional
identity.

After these two transformations, American government was very
different from anything the Founders had experienced or envisioned.
No longer had “We the People” established a decentralized federal
system enabling white men to pursue their self-interest within a mar-
ket economy. Americans had constituted a powerful national govern-
ment with unquestioned authority to secure the legal equality and
economic welfare of all its citizens.

So much, I take it, is common ground for all students of the Ameri-
can constitution—citizens no less than scholars, politicians no less
than judges. Whenever some new current of opinion gains political
prominence, the popular mind—as if by reºex—recurs to these great
achievements to measure the new movement’s signiªcance. The con-
stitutional importance of Ronald Reagan’s Presidency can be reduced
to a single question: To what extent did it succeed in leading the
American People to repudiate the welfare state legitimated during the
New Deal? The same is true of the modern civil rights movement: Is it
not past time for the American People to redeem the promise of
equality made after the Civil War?

My problem arises when we turn from constitutional substance to
higher lawmaking process: How did Americans of the nineteenth and
twentieth centuries deªne, debate, and ªnally endorse the transforma-
tive proposals championed by their respective parties of constitutional
reform?

The Existing Story Line

Today’s Americans come to this question at a great disadvantage. The
great struggles of Reconstruction are now beyond the recall of our
grandparents. Darkness is now settling over the New Deal. The
Americans who lived through the Roosevelt years are now vanishing
with accelerating speed. The enduring meaning of their achievements
is now in the hands of their children and their children’s children.

Here is where lawyers have let their fellow citizens down. To meas-
ure their collective act of trivialization, consider the standard story
lawyers tell themselves about the 1780’s. If anything, modern consti-
tutionalists are increasingly prepared to recognize, and reºect upon,
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the truly revolutionary character of the Founding. The Philadelphia
Convention met not in a Lockean state of nature but in a dense legal
environment established by the constitutions of thirteen states joined
in “perpetual Union” through the Articles of Confederation. If the
Federalists had played the game deªned by these authoritative docu-
ments, their constitution would have been decisively rejected.

The Federalists responded by asserting their right to redeªne the
rules in the name of the People. Even more remarkably, most of their
opponents accepted the legitimacy of this revolutionary breach. As
the next chapter shows, the Federalists won their opponents’ grudg-
ing consent by using old institutions in new ways to enhance their
claim to speak for the People. This fascinating process of unconven-
tional adaptation will be the central object of our study. Americans
owe their remarkable constitutional continuity to their repeated suc-
cess in negotiating these unconventional adaptations during their
gravest crises as a People.

This point is lost in standard professional discussions of Recon-
struction and the New Deal. When modern lawyers turn to the Thir-
teenth Amendment’s abolition of slavery and the Fourteenth’s com-
mitment to equal protection and due process, they do not pause to
consider how these great texts became part of the Constitution. They
simply assume that the Reconstruction Republicans enacted them into
law in strict conformity with the provisions for constitutional amend-
ment laid down by Article Five of the 1787 Constitution.

The New Deal is treated even more dismissively. At least lawyers are
willing to admit that the Civil War amendments changed the substan-
tive law in fundamental ways. But when it comes to the New Deal, the
story they tell denies that anything creative was going on. They treat
the constitutional struggles of the 1930’s as if they were the product of
an intellectual mistake made by a handful of judicial conservatives on
the Supreme Court. On the regnant view, the epic battles between the
Old Court and the New Deal should never have happened. The Court
should have immediately dressed the Roosevelt regime up in the
clothes of the Founding Fathers. The anti-Roosevelt majority on the
Supreme Court were fools or knaves to use the Constitution as a
weapon against the New Deal.

Once we combine these stories about the Founding, Reconstruc-
tion, and New Deal, the overarching message is a continuing decline
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in constitutional creativity. Apparently, the most sweeping transforma-
tion of the twentieth century is best understood through a myth of
rediscovery—it was not Franklin Roosevelt, but James Madison, who
laid the constitutional foundations for the New Deal. Even the
changes that followed Civil War and Reconstruction are not under-
stood as a second American Revolution. When viewed from the legal
angle, the Fourteenth Amendment is no different from the most trivial
amendment to our sacred text. The last time the American People
engaged in unconventional forms of popular sovereignty was at the
Founding.

Revision: A Third Way?

Every time a lawyer rises in court to tell these familiar stories about the
Founding, Reconstruction, and New Deal, he is casting modern
Americans as tired epigones who lack any experience of successful
constitutional politics. Such an insult would be acceptable if it were
based on the hard truth. But if it isn’t true, why should serious lawyers
continue to tell a story of decline?

Throughout this series, I point to many professional advantages
that may follow from a revision of the reigning professional narrative.
A new approach will clarify many modern problems of constitutional
interpretation; it will give us added insights into the interpretive di-
lemmas of the past; it will open new frontiers of interdisciplinary
collaboration with historians, political scientists, and philosophers.
But all these specialist advantages pale next to the simple question of
integrity:3 Can lawyers allow themselves to abuse their special knowl-
edge and power by systematically demeaning the constitutional crea-
tivity of their fellow citizens?

It would be naive to rely on this single question to carry the day. The
received narrative has one priceless advantage. It exists as a pervasive
cultural reality in the life of the law, and you can’t beat something with
nothing. If we hope to do better, constitutionalists must return to the
sources and discover that they tell a very different story. They reveal
both Reconstruction Republicans and New Deal Democrats refusing
to follow the path for constitutional amendment set out by their
predecessors. Like the Federalists before them, these reformers self-
consciously validated their initiatives through a series of unconven-
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tional institutional appeals to the People. It is we, not they, who have
forgotten the truth about the revolutionary character of their higher
lawmaking effort.

Our story will challenge two familiar views of constitutional change.
On the ªrst view, the distinctive feature of American democracy is the
remarkable staying power of the “rules of the game.” The American
Constitution is the oldest in the world because we have remained
remarkably faithful to established principles of democratic lawmaking
for a longer period than ªckle foreigners.

There is only one problem with this vision of procedural consensus:
it is false. Neither Founding Federalists nor Reconstruction Republi-
cans nor New Deal Democrats showed deep respect for established
modes of constitutional revision. They changed them in the very proc-
ess of changing the substance of fundamental values: from loose con-
federation to federal union, from slavery to freedom, from laissez-faire
to the activist regulatory state.

But their revisionary activities do not comfortably fall within a
second familiar framework. This position emphasizes the arbitrary
character of acts of constituent power. Here is where the law ends, and
pure politics (or war) begins: if revolutionaries succeed in establishing
a new constitution, their rule-breaking activities are irrelevant; and if
they fail, they fail.4

This simple account fails to capture the distinctive character of
American history. The Founding, Reconstruction, and the New Deal
were all acts of constituent authority. But they were not sheer acts of
will. While Federalists, Republicans, and Democrats failed to follow
well-established rules and principles, they experienced powerful insti-
tutional constraints on their revisionary authority. Much of this book
describes the character of these constraints. Begin by considering a
threshold question: if the participants weren’t respectful of estab-
lished legal norms, why did they feel any legal constraints at all?

My answer distinguishes between a challenge to well-established
norms and a challenge to an entire constitutional tradition. As an
example of this second assault, consider the Bolshevik Revolution of
1917. Before the Communists seized power in October, the previous
provisional government had scheduled elections for a constituent as-
sembly whose task was to frame a new constitution. The Bolsheviks
allowed these elections to proceed, only to ªnd themselves in the
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